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Current Dopics, 
| NTERNATIONAL arbitration 


phrase has a glorious sound. 


— the 
It implies 
instead of the cruel arbitrament of the sword 
the disinterested efforts of neutrals to settle 
disputes between nations by peaceful means, 
avoiding the useless and cruel effusion of 
blood and the waste of treasure; it is in its 
very unselfish 
The at The Hague, ac- 
cording to press dispatches, has already 
taken important action looking to the adop- 
tion of a plan of mediation which may have 


nature and = philanthropic. 


Peace Conference 


far-reaching results so far as the peace of the 
world It is understood that 


the conference has adopted, subject to modi- 


is concerned. 


scheme oi 
which the following is a brief summary: 


fication on second reading, a 


Articles I and II are declaratory — to the effect 
that the signatory powers, in order to prevent a 
recourse to force, have agreed to effect pacific 
solutions of differences, and will, save in excep- 
tional circumstances, before an appeal to force, 
have recourse to the 
friendly powers. 


mediation of one or more 

Article III stipulates: “‘ Independently of a re- 
course to such amicable means, the signatories 
deem it expedient that one or more powers not 
concerned in the conflict should offer, of 
their own initiative, and, so far as circumstances 
will permit, its or their good offices of mediation 
to the states at variance. The right to offer good 
offices of mediation belongs to powers not con- 


Vor 59— No. 25. 


its or 





cerned in the conflict, even during the course of 
actual hostilities, and the exercise of this right can 
never be considered by the parties at variance as 
an unfriendly act.” 

Article IV provides that the role of mediator 
shall in the reconciliation of conflicting 
claims and the allaying of 
states at variance. 


consist 
bitterness ‘between 

Article V, defining the limitation of the func- 
tions of a mediator, says these shall cease on the 
moment when it is stated by one of the parties to 
the dispute, or by the mediator, that the arrange- 
ment or the basis of a friendly understanding pro- 
posed by him is not accepted. 

Article VI says that the good offices contem- 
plated, either at the instance of the parties at vari- 
ance or on the initiative of uninvolved powers, are 
exclusively of the character of friendly counsel. 

Article VII asserts: “ Acceptance of mediation 
cannot have the effect, except by virtue of a con- 
vention to the contrary, of interrupting or retard- 
ing or hampering mobilization or other prepara- 
tions for war. If mediation intervenes after the 
opening of hostilities, it shall not interrupt, ex- 
cept by virtue of a convention to the contrary, 
military operations in course of execution.” 

Article VIII. “‘ The signatories are in accord to 
recommend, in all circumstances permitting it, 
In the 


event of grave differences threatening peace, the 


special mediation in the following form: 


states at variance shall choose respectively a power 
to which each shall confide the mission of enter- 
ing into direct relations with the power chosen 
by the other side, in order to prevent a rupture of 
friendly relations. Durimg the currency of their 
mandate, which, except in the event of a stipula- 
tion to the contrary, shall not exceed thirty days, 
the question in dispute shall be considered as 
They shall 
apply all their efforts to settle the dispute, and, in 
the event of an actual rupture of friendly relations, 
shall remain charged with the mission of taking 


referred exclusively to these powers. 


advantage of every occasion to restore peace.” 


While the difficulty of applying these rules 
need not be doubted or minimized, the plan 


' above outlined cannot fail to commend itself 


to every lover of his race and friend of man- 
kind. As the New York Journal pointed out 
in a recent issue, one of the principal objec- 
tions to universal arbitration has been that 
nations will not be inclined to submit to a 
standing tribunal, or to any other tribunal, 
questions involving national honor, no mat- 
ter how readily they might submit disputes 
as to boundary lines or questions of damages 
for merely inadvertent injury. But leaving 
such disputes out of the reckoning, there 
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can be no doubt of the practical usefulness 
of such a tribunal as is contemplated by the 
scheme above outlined. The plan or prin- 
ciple of international arbitration is by no 
means new; indeed, it is many centuries old. 
Grotius, writing early in the seventeenth 
century, said: “It is almost necessary that 
certain congresses of Christian powers 
should be held, in which the controversies 
which arise among some of them may be 
decided by others who are not interested; 
and in which measures may be taken to com- 
pel the parties to accept peace on equitable 
terms.” Our contemporary, the London 
Law Journal, points out the fact that some- 
what earlier a French writer, Emeric Crucé, 
propounded quite an elaborate scheme for 
the establishment of perpetual peace. He ad- 
vocated the selection of a town where the 
different sovereigns should permanently 
maintain ambassadors for the purpose of set- 
tling international disputes. For the seat of 
this tribunal he recommended Venice as be- 
ing conveniently situated, and his union of 
states was to be universal, with the pope at 
the head of the federation of mankind, with 
next to him the sultan of Turkey, and then 
in succession the German emperor, the king 
of France and the king of Spain. That the 
world has moved since that time is suffi- 
ciently evidenced by the relative insignifi- 
cance of some of the potentates who have 
succeeded those above named. Chimerical 
as the plan outlined may seem to us of the 
present day, it doubtless contained the prec- 
ious germ that was to expand into flower at 
the threshold of the twentieth century. With 
the marvelous development of international 
relations, brought about by steam and elec- 
tricity, has come a far closer union of the 
nations of the world than was ever dreamed 
of by our forefathers, and consequently the 
disturbance caused by war, no matter in 
what part of the globe it may be going on, 
is accentuated and brought home to every 
nation. 


Whatever may be said with reference to 
certain of the States of the South in respect 
to the crime of lynching, it can hardly be 
asserted that the State of South Carolina is 





remiss in her duties relating to legislation on 
the subject. The constitution carries a pro- 
vision to the effect that if a prisoner in the 
lawful control of a public officer be seized, 
through such officer’s negligence, permis- 
sion, or connivance, by a mob, and suffer 
bodily violence or death, the officer in ques- 
tion shall be deemed guilty of a misde- 
meanor. There is also a further constitu- 
tional provision that “in all cases of lynch- 
ing when death ensues the county where 
such lynching takes place shall, without 
regard to the conduct of the officers, be 
liable in exemplary damages of not less than 
$2,000 to the legal representatives of the per- 
son lynched; provided further that any 
county against which a judgment has been 
obtained for damages in any case of lynch- 
ing shall have the right to recover the 
amount of said judgment from the parties 
engaged in said lynching in any court of 
competent jurisdiction.” In the year 1896 
a statute was enacted by the legislature of 
South Carolina embodying such constitu- 
tional provisions, and under this statute it 
has been decided recently by the Supreme 
Court of that State, in Brown v. Orange- 
burg County (32 S. E. R. 764), that a recov- 
ery can be had against a county whether a 
person lynched therein was or was not an 


actual prisoner. The court said in part: 


The intention of the Constitution was to prevent 
the crime of lynching in two ways: (1) By visiting 
upon the officers of the law the penalties therein 
mentioned when a prisoner lawiully in their cus- 
tody was lynched by a mob through their negli- 
gence, permission or connivance; and (2) to 
induce the co-operation of the taxpayers in pre- 
venting the lynching, in order that their county 
might not become liable to the penalty by way of 
exemplary damages, of not less tham $2,000, to the 
legal representatives of the person lynched. The 
lynching of a prisoner, and of one not in tthe cus- 
tody of the law as such, is murder in both cases. 
It would, therefore, at least seem strange if the 
framers of the Constitution were careful ito pro- 
vide, in the organic law of the State, a remedy for 
preventing the lynching of a prisoner, and re- 
mained silent as to the remedy in all other cases 
of lynching. The constitutional provision, how- 
ever, is not confined to the lynching of prisoners. 
The words, “ without regard to tthe conduct of the 
officers,” when considered in connection with the 
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evil which the ‘Constitution intended to remedy, 
must be construed to mean, “ without reference to 
what has been said in regard to the conduct oi 
the officers,” or, in other words, without reference 
to other provisions of the section. They were 
inserted for the purpose of showing that the pro- 
viso was to be construed independently, and with- 
out regard to what preceded it. The word 
“ provided” is omitted in the act, and this fact 
shows that the legislature gave to the words, 
“without regard to the conduct of the officers,” 
the construction which this court has placed upon 
them. It must be remembered tthat many of those 
who were members of the constitutional conven 
tion were likewise members of the general assem- 
bly when said act was passed. While, of course, 
a construction placed upon the Constitution by the 
legislative branch of the government would not be 
binding upon the courts, still, in this case it is 
well worthy of consideration. The act intended 
to make the county liable for damages in those 
cases only which fall within the provisions of the 
Constitution, and it has correctly construed the 
Constitution to make a county liable for damages 
when the person lynched was niot in the custody 
of the law as a prisoner. This renders unneces- 
sary the consideration of the interesting question 
whether the legislature did not have the power, 
independently of the constitutional provision, to 
pass the act hereinbefore mentioned. It has been 
held that statutes making a community liable for 
damages in cases of lynching, and giving a right 
of recovery to the legal representatives of the 
person lynched, are valid, on the ground that the 
main purpose is to impose a penalty on the com- 
munity, which is given tto the legal representa- 
tives, not because they have been damaged, but 
because the legislature sees fit thus to dispose of 
the penalty. Such statutes are salutary, as their 
effect is to render protection to human life, and 
make communities law-abiding. But, as we have 
said, our conclusion renders unnecessary a con- 
sideration of this question. 


Commenting on the case, the New York 
Law Journal calls attention to the suggestion 
in the closing sentences of the above quota- 
tion as of general and practical value. Our 
contemporary does not understand that on 
general principles of constitutional law leg- 
islation imposing express liability upon 
counties for failure to perform certain speci- 
fied and particular obligations is invalid. It 
cites chapter 428 of the New York laws of 
1855 and chapter 685 of the laws of 1892, 
section 21, making a city or county within 
which property is destroyed by a mob liable 
in an action by the injured party. Our con- 





temporary fails to see any essential distinc- 
tion between holding a city or county liable 
for failure or insufficiency of police protec- 
tion, which results in loss of or damage to 
property, and a similar delinquency leading 
to injury to person and loss of life, and we 
entirely agree with this view. 


In Dougherty v. Village of Horseheads, 
decided by the New York Court of Appeals, 
opinion published May 8, 1899, an action of 
negligence for personal injuries, it was held 
that a municipality may lay out grass plots 
and plant trees on the sides of the streets, 
and so narrow the street, and may place 
stones to protect the grass plots and the 
trees, even at a private driveway, and a per- 
son driving against such a stone cannot re- 
cover in negligence against the corporation. 
It appeared that on Main street, in the vil- 
lage of Horseheads, which is over sixty feet 
wide, an egg-shaped stone about twenty- 
four inches long, eighteen wide and a foot to 
eighteen inches high was placed at the cor- 
ner of a driveway to a barn and the street to 
protect the grass plot and one of the trees 
made and planted by the village. This grass 
plot was three feet wide, and ran along the 
street, and contained a row of trees. The 
street was, with these reductions and a side- 
walk of six feet, left 43 feet wide. This stone 
was placed, at the suggestion of the owner 
of the barn, under the direction of the street 
commissioner, to protect the grass plot and 
a tree there. At the time of the accident the 
stone was covered with snow, which had 
recently fallen to the depth of about six 
inches. The plaintiff was in a cutter with a 
single horse attached, driven by and belong- 
ing to one Gilmore. As they were coming 
out from the barn to the street in the day- 
time upon a slow trot, the right runner of 
the cutter struck the stone, the cutter was 
tipped over, throwing the passengers out and 
inflicting somewhat severe irfjuries upon the 
plaintiff. The Appellate Division, in affirm- 
ing the judgment entered on the verdict, 
stated that the court was not “ unanimous 
on the question as to whether the facts 
proved were sufficient to support a finding 
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of negligence on the part of the defendant.” 
The highest court holds that while it is the 
duty of a municipal corporation to use rea- 
sonable care to keep its strets in a safe con- 
dition to drive upon, it has the right to de- 
vote the sides of the street to other useful 
public purposes, such as grass plots and 
shade trees, which not only add to the beauty 
of the scene and furnish shade for pedes- 
trians, but tend to increase the value of 
abutting property and to enlarge the range of 
taxation, provided it leaves an unobstructed 
driveway of ample width for the passage of 
teams. If a person drives against the curb 
either on the side of the street or on the side 
of the driveway, it is his own fault or mis- 
fortune, for one object of the curbing is to 
prevent driving beyond its lines. In the case 
under consideration a large stone took the 
place of curbing, in order to keep people 
from driving over the grass and against the 
tree, and while this was an obstruction, the 
court holds that it was a lawful obstruction, 
the same as a fence, hydrant or telegraph 
pole. There was no evidence of negligence, 
and the Court of Appeals holds that the trial 
court should have granted the motion for 
a nonsuit on that ground. 


An interesting case (Baster v. The London 
& County Printing Works) was decided on 
the 25th ult. by the English Queen’s Bench 
Division of the High Court of Justice. A 
metropdlitan police magistrate had dismissed 
the complaint of the appellant, a workman, 
claiming money damages from the respond- 
ents, his masters, for two weeks’ wages in 
lieu of notice. The facts found were that the 
‘appellant was engaged in the care and man- 
agement of a printing press, of the value of 
£800, used in the respondent’s business, 
when a roller known as the “top-rider” 
jammed under the cylinder, damaging the 
machine to the extent of £30. The appel- 
lant’s explanation was that the “ top-rider ” 
had jumped out of the forks in which it 
should revolve. The manager, believing 
that'the accident was due to the appellant's 
want of care, and that he had caused it by 
neglecting to place one end of the top-rider 





in the forks before he started the machine, as 
it was his duty to do, paid the appellant his 
wages to that day and dismissed him without 
notice. The magistrate was satisfied from 
the evidence that the only way in which the 
accident could have occurred was by the 
appellant’s forgetfulness ‘to fix the end of the 
“ top-rider ”’ in the forks before starting the 
machine, notwithstanding his own strong be 
lief that he had done so, and that hence such 
forgetfulness amounted to negligence, which 
justified his dismissal without notice. The 
question was whether the learned magistrate 
was right in so holding. The court (Darling, 
J., and Channell, J.) held that the magistrate 
was right. Forgetfulness, they said, might 
well amount to neglect. For a workman to 
forget to do something which if not done 
would cause considerable damage, justitied 
dismissal without notice. The argument that 
a single act of forgetfulness could not 
amount to neglect was not sound, because 
neglect as often arose out of forgetfulness as 
from anything else. That such forgetfulness 
would be a ground for dismissal without 
notice in every case did not at all follow, for 
the act of forgetfulness might be of such a 
trivial nature as not to justify dismissal. But 
where the forgetfulness was such as that it 
involved damage to the master, to his prop- 
erty or to his other servants, that was of so 
serious a nature that it would amply justify 
the master in dismissing the servant without 
notice. Who would say when a signalman 
caused a railway accident by omitting to put 
up a signal that that omission was not due to 
forgetfulness on his part? Yet that would 
obviously be a ground for dismissal. The 
argument was that forgetfulness did not 
amount to neglect justifying dismissal unless 
it was habitual. But who could say how 
many acts of forgetfulness on the part of a 
servant would be sufficient to entitle the mas- 
ter to dismiss him? Here the appellant was 
in charge of a complicated machine. One 
moment of forgetfulness in the management 
of it might cause the death of hundreds, and 
yet it was ‘said that neglect in the manage- 
ment of it would not justify the appellant’s 
dismissal unless such neglect was habitual. 
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According to press dispatches, recently 
published, Judge Minor, of the Law and 
Equity Court of Richmond, Va., in view of 
the large increase in the number of divorce 
suits submitted to him, has issued an order 
forbidding the clerks of his court to give the 
newspapers information concerning any di- 
vorce case instituted or disposed of in the 
tribunal over which he presides. There can 
be only one inference from this action, viz., 
that Judge Minor believes that publicity in 
divorce proceedings tends to encourage liti- 
gation of that character. In our opinion, 
nothing could be further from the facts. We 
quite agree with our contemporary, the New 
York Mail and Express, in the statement 
that if it were obligatory upon the courts to 
publish in full the evidence and other pro- 
ceedings in every divorce suit presented for 
trial, the chances are that the number of such 
actions would diminish rather than increase. 
“The idea,” says our contemporary, “that 
publicity promotes divorce is extravagantly 
absurd. If the newspaper publication of the 
details of such affairs has any effect, one way 
or the other, it is to discourage them, and 
this fact is nowhere so well understood as in 
those communities where the press enjoys its 
largest liberty in dealing with judicial pro- 
ceedings.” It is also in our opinion demon- 
strably true that to enforce Judge Minor’s 
order would be to make secret divorces 
easier to procure; and no one will be likely to 
deny that secret proceedings are among the 
very worst features of the divorce evil. As 
our contemporary truly remarks, “ publicity 
in such cases might not always be pleasant or 
desirable, but it would be a constant barrier 
against injustice to the innocent.” Judge 
Minor ought to lose no time in rescinding his 
well-meant but injudicious order. 


oon ~ — 


Hotes of Cases. 


Dentistry — Practice by Physician and Surgeon. 
—In State v. Beck, decided in the Supreme Court 
of Rhode Island, in May, 1899 (43 Atl. R. 366), it 
was held that a statute of that State, providing for 
the examination and license of persons intending 
to practice dentistry and forbidding and declaring 
a penalty for such practice without having passed 
the examination and procured a certificate from 





the board of registry in dentistry, does not apply 
to a physician and surgeon. 

The court said in part: 

Dentistry is now a well-recognized branch of 
surgery. A dentist is a dental surgeon. He per- 
forms surgical operations upon the teeth and jaw, 
and, as incidental thereto, upon the flesh connected 
therewith. His sphere of operations, then, as 
before intimated, is included in the larger one of 
the physician and surgeon. A fair and reasonable 
construction of the two statutes, taken together, 
therefore, comes to this: That the general assem- 
bly, by the use of the broad and general language 
used in said chapter 165, relating to the authority 
to practice medicine and surgery, must be held to 
have intended to except physicians and surgeons 
from the restrictions imposed upon other persons 
regarding the practice of dentistry by said chapter 
155 and the amendments thereto. This view is 
strengthened by the fact, which is common knowl- 
edge, that it has always been the custom in this 
State, and probably everywhere else, for physicians 
to treat ailing teeth, to extract teeth, and to per- 
form various other professional services which 
technically come within the purview of dentistry. 
Physicians who reside in the country towns espe- 
cially have always been called wpon, to a greater or 
less extent, for the performance of such services. 
And to now prohibit them from thus treating their 
patients would ibe a source of great inconvenience, 
and in many cases of extreme hardship and suffer- 
ing to the latter, as well as an interference with 
the proper and legitimate functions of the former. 
And, as said by defendant’s counsel, “‘ any con- 
struction of the law that prevents the general 
practitioner from treating any part of the human 
body, or restricts him in the discharge of his pro- 
fessional duties, would be a menace to the public 
health, and would deprive the physiciam of the 
right to practice a branch of his profession that is 
as old as the history of medicine itself.” In defin- 
ing the term “ medicine,” in the case of In re 
Medico-Chirurgical College of Philadelphia (Pa. 
Sup., decided February 27, 1899, 42 Atl. 524), 
Judge Dean says: “ We take the word ‘ medicine’ 
in this common signification, which, in the begin- 
ning, and yet, with most of us, includes all learn- 
ing having for its object the care of the health and 
the cure of the ills of the human body. Even 
within the recollection of some of us the practic- 
ing physician or family doctor kept in his own 
office his drugs, compounded them ‘himself, and, 
not seldom, maintained ‘a dental chair, wherein he 
seated his patients and dosed or extracted their ail- 
ing teeth. He had not only been taught denta! 
surgery and pharmacy, but practiced both, under 
his degree from a college of medicine.” By, the 
express exemption of physicians and surgeons 
from the operation of similar laws in several other 
States, the principle that dentistry is a branch of 
medical science has been recognized, as is shown 
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in the following instances: Seotion 1, Connecticut 
law, approved March 31, 1887 (Laws 1887, p. 687), 
provides that “nothing in this act shall interfere 
with physicians in the discharge of their profes- 
sional duties.” Section 7, Louisiana law, ap- 
proved March 10, 1880 (Acts 1880, No. 32, p 33), 
provides that “ nothing in this act shall apply to 
regular physicians and surgeons.” Section 8, 
Maine law, approved March 4, 1891 (Laws 1891, 
p. 33), provides that ‘‘ nothing in this act shall be 
so construed as to restrict or interfere with physi- 
cians and surgeons in the discharge of their pro- 
fessional duties.” Section 8, Maryland act, 
approved April 7, 1886 (Laws 1886, p. 600), pro- 
vides that “nothing shall be so construed as to 
interfere with the rights and privileges of resident 
physicians and surgeons in the discharge of their 
professional duties.” Section 12, Michigan act of 
September 9, 1883 (Acts 1883, No. 140, p. 146), 
provides that “nothing in this act shall be con- 
strued so as to interfere with physicians and sur- 
geons in their practices as such.” Section 1, 
Mississippi act, approved February 25, 1882 (Laws 
1882, p. 41), provides that “the provisions of this 
act shall not apply to any person holding the 
diploma of doctor of medicine from any reputable 
medical college.” Section 3, New Hampshire law 
(Gen. Laws, p. 319), provides that “it shall not 
be lawful for any person, who is not duly author- 
ized to practice medicine or surgery, to practice 
dentistry, unless,” etc. Section 1, North Carolina 
laws (Laws 1879, p. 265), provides that “ it shall 
be unlawful for any person excepting regularly 
authorized physicians and surgeons to commence 
the practice of dentistry,” unless, etc. And, as 
well stated in the brief of defendant’s counsel, in 
‘connection with the above citations, “ the fact that 
in so many instances the physicians and surgeons 
are expressly exempt from the provisions of the 
dental laws shows that from the beginning they 
have been recognized as competent to practice 
dentistry, and that it is a part of their professional 
duties, and no doubt the provision exempting them 
was incorporated for the sole purpose of giving 
expression in the law to what is a recognized fact, 
and to foil any attempt to prevent them from 
- practicing all branches of their profession through 
any narrow interpretation of the law.” In State v. 
Vandersluis (42 Minn. 129, 43 N. W. 789), the 
court, in speaking of a similar law, says: “ The act 
before us could hardly be so construed as to limit 
the right of the surgeon under his license.” 


Negligence — Injury — Death from  Deliriwm 
Tremens. —In Turner v. Electric R. R. Co., de- 
cided by the New York Supreme Court, Appellate 
Division, June 6, 1899, it was held that negligence, 
causing an aggravation of a diseased condition, 
and in itself producing a fatal result, as by de- 
lirium tremens, will create a liability for the death. 





The action was one of negligence for fatal in- 
juries. The deceased was riding a horse on Sey- 
enth avenue, Brooklyn, and turned upon 
defendant’s track to pass around a wagon standing 
by the curb. As he reached the track the horse 
was struck by a car coming behind, and he was 
thrown off, run over by the car, and his skull 
fractured. His widow sued as administratrix. The 
attending physician, Dr. Goodrich, testified that 
death resulted from acute deliriwm tremens, this 
injury being, undoubtedly, an exciting cause. He 
said that the injuries to the tissue themselves were 
not sufficient to cause death, outside of other pre- 
disposing causes. To the court’s question he 
answered: ‘I think I am able to say with reason- 
able certainty that the deceased would not have 
had delirium tremens if it had not been for the 
accident.” 

The court (Goodrich, P. J.) said in part: 

There was sufficient evidence to go to the jury 
upon the questions of negligence and contributory 
negligence, and to justify the verdict if the death 
was caused iby the injury. The defendant contends 
that the accident was not the sole cause of the 
death in such a way as to make the defendant lia- 
ble. But the evidence of Dr. Goodrich. shows 
without contradiction that the delirium tremens 
was the result of the injuries which he received. 
The briefs submitted by the defendant’s counsel 
do not cite any authorities on the question, and 
we have not found the point exactly decided, but 
in 53 Hun, 425, affd. without opinion in 127 \N. Y. 
645, it was held that the jury might consider 
whether the permanency of the injury would cause 
more suffering from other ailments. In 94 N. Y. 
21, proximate consequences aggravated by deli- 
cate health brought hiability in negligence. In 
8 Hun, 494, affd. 67:N. Y. 596, negligence in break- 
ing an arm which developed a poisonous discharge 
and blood poisoning therefrom caused death. In 
37 Hun, 107, for ejecting a drunken man from a 
car with more than necessary force the company 
was held liable for his death caused by suffocation 
or drowning in frozen mud and water. In other 
States we find abundant authority for the proposi- 
tion that where the delicate physical condition of 
a person is aggravated by the injuries received in 
an accident for which the defendant is otherwise 
responsible a recovery may be had. (115 Ind. 443, 
and cases cited; 40 La. An. 661; 48 Minn. 134; 83 
Ala. 376; and see 95 U. S. 117; 94 id. 469, citing 2 
BI. Rep. 892, the squib case.) In the case in 123 
Penn. St. 421, a distinction was made obiter as to 
a case where the damage swas aggravated by the 
improper habits of the injured party, but we can- 
not see that that defeats the plaintiff’s cause of 
action. It would carry us into metaphysical and 
psychological speculation to an extent outside the 
possibility of judicial inquiry to hold that the sus- 
ceptibility to delirium tremens is different from 
any other physical condition caused by unwise or 
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improper habits. When disease has supervened 
from any cause, any aggravation of that condition 
by the negligence of another is a cause of action 
for damages, provided such damages are solely set 
in motion and caused by the injury. 

Judgment affirmed. 


Insurance — Health of Insured. —In Barnes v. 
Fidelity Mut. Life Ass’n, decided in the Supreme 
Court of Pennsylvania in ‘May, 1899 (43 Atl. R. 
341), it was held that whether an insured, who, at 
the time of the payment of his premium and deliv- 
ery of the policy, was in ‘bed with a cold which 
developed into :pnewmonia, causing his death two 
days later, was in “ good health,” within the mean- 
ing of the policy, was a question for the jury. 

The court said in part: 

As stated by a learned text writer, the term 
“igood health” does not mean absolute perfec- 
tion, but is comparative. The insured need not be 
entirely free from infirmity or from all the ills to 
which flesh is heir. If ‘he enjoys such health and 
strength as to justify the reasonable belief that he 
is free from derangement of organic functions, or 
free from symptoms calculated to cause a reason- 
able apprehension of such derangement, and to or- 
dinary observation and outward appearance his 
health is reasonably such that he may with ordi- 
nary safety be insured, and wpon ordinary terms, 
the requirement of “ good health” is satisfied. 
Slight troubles, temporary and light illness, infre- 
quent and light attacks of sickness, not of such a 
character as to produce bodily infirmity or serious 
impairment or derangement of vital organs, do not 
disprove the warranty of good health. In other 
words, the term ‘“ good health,” when used in a 
policy of life insurance, means that the applicant 
has no grave, important or serious disease, and is 
free from any ailment that seriously affects the 
general soundness and healthfulness of the system. 
A mere temporary indisposition, which does not 
tend to weaken or undermine the constitution at 
the time of taking membership, does not render 
the policy void (3 Joyce, Ins., § 2004). ‘* Colds are 
generally accompanied with more or less conges- 
tion of the lungs, and yet in such a case there is 
no disease of the lungs which an applicant for in- 
surance would be bound to state” (Cushman v. 
Insurance Co., 70 N. Y. 77). It is unnecessary to 
refer in detail to the evidence. It was clearly suf- 
ficient to warrant the submission of the case to the 
jury on the question of the “ good health” of the 
insured at the time the premium was paid, and 
the policy delivered to plaintiff, and other subordi- 
nate questions of fact in dispute. This is espe- 
cially so in view of the fact that the evidence was 
more or less conflicting on all material questions 
of fact. The case was clearly for the jury (Smith 
v. Insurance Co., 183 Pa. St. 504, 38 Atl. 1038; 
Keatley v. Insurance Co., 187 Pa. St. 197, 40 Atl. 
808). 


w 





THE NEW BANKRUPTCY LAW.* 
HEN a person is unable to pay his debts in 
full, the law of civilized countries adopts 
some means of satisfying the creditors, as far as 
they can be satisfied, out of the debtor’s estate, 
and relieving the debtor himself from pressure 
which, by his own efforts, he would not be likely 
to overcome. The debtor having been declared 
a bankrupt, his property vests in a trustee, for the 
purpose of being ratably divided among his cred- 
itors, and thereupon starts a new man, entirely 
relieved from the obligations thus partially satis- 
fied. 

The necessity of a system of bankruptcy laws 
seems to have ‘been almost universally recognized. 
Great Britain, Germany, Austria-Hungary, Russia, 
France, Belgium, The Netherlands, Italy, Norway- 
Sweden, Turkey, Spain, Portugal, Mexico, Brazil 
and many other nations have provided laws gov- 
erning bankruptcy. Some are harsh and cruel, like 
that of Russia, where a single creditor can keep 
the bankrupt in prison until his debt is paid; others 
liberal and humane, like the highly advanced sys- 
tem which prevails in England, which provides for 
the absolution from all this debts of the honest 
bankrupt. The bankruptcy system of England is 
the outgrowth of numerous statutes, beginning 
with 34 and 35 Henry VIII, and ending with bank- 
ruptcy act of 1869. It may be said to have passed 
the experimental stage, and to have become per- 
manently imbedded in the jurisprudence of that 
country. But it was not until 1842 that voluntary 
bankruptcy was permitted im England, the laws 
having been framed prior thereto for the benefit of 
the creditor, and having little or no consideration 
for the debtor's future status. 

The Constitution of the United States contem- 
pates that congress shall “establish uniform laws 
on the subject of bankruptcy.” This power has 
been exercised on four different occasions. 

First, the act of 1800. Its early repeal in 1803 
was due to the fact that it was intended chiefly for 
the protection of creditors. 

Second, the act of 1841. It ran into the other 
extreme, unduly favoring the debtor, and was 
repealed in 1843. 

Third, the act of 1867. It owed its repeal in 
1878 mainly to the expenses attending litigation 
under it, and the tedious administration of the 
rights of suitors. Bankrupt estates were swal- 
lowed up in costs and fees. A voluntary bankrupt 
was denied a discharge unless this estate paid 
thirty per centum of the claims proved upon which 
he was liable as principal debtor, or unless he 
obtained the assent of at least one-fourth of the 
creditors in number, and one-third in amount and 


* Paper read at a recent meeting of the North 
Carolina Bankers’ Association by Col. J. W. 
Hinsdale, of Raleigh, N. C. 
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a single creditor could prevent his discharge by 
proving certain acts in fraud of the bankruptcy 
law. 

Fourth, the act of 1898, which claims our atten- 
tion to-day. 

This law has for its purpose: 

1. To relieve an insolvent debtor from the em- 
barrassment of debt. 

2. To prevent preferences by an insolvent. 

3. To prevent general assignments by any one. 

4. To equitably, economically and speedily ad- 
minister the estate of the bankrupt. 

This law liberal to the unfortunate 
debtor than any of its predecessors, except the act 
of 1841. 

Any one but a corporation may become a volun- 
tary bankrupt, without reference to the amount 
which he owes. 

Before its enactment it was lawful in North 
Carolina for an insolvent debtor to create prefer- 
ences among his creditors, either by the payment 
of favored claims with money, or by the confession 
of judgments, or by permitting his property to be 
attached, or by conveyance of property. The 
debtor was thus permitted to discriminate between 
equally meritorious creditors. Under this license 
it was not uncommon for a debtor to lay in a stock 
of goods, purchased from a foreign merchant on a 
credit, for the punpose of paying his home credit- 
ors in full; and not unfrequently fictitious claims 
in favor of “his cousins and his sisters and his 
aunts” would figure among the preferences. 
When one braces himself wp to the perpetration of 
such a fraud he is generally prepared to support it 
with the necessary perjury, im consequence of 
which there resulted frequent failures of justice in 
the courts. The bankruptcy act 
crying evil. 

Under the act of 1898 an insolvent debtor may 
be forced into bankruptcy the 
grounds: 


is more 


remedies this 


upon following 

1. A transfer or concealment of property with 
the intent to defraud. 

This was unlawful under the statutes of Eliza- 
beth, and the property conveyed in fraud could be 
recovered by creditors without the aid of a bank- 
ruptcy law. 

2. Transfer of property while insolvent with in- 
tent to prefer. 

Such preference of one creditor over another 
by an insolvent person may ‘be avoided, and the 
property so transferred recovered, by the trustee 
of the ‘bankrupt. It has been supposed by some 
that the preference must be effected by the con- 
veyance of specific property, as by a mortgage or 
deed of trust, in order for it to ‘be liable to avoid- 
ance- But the payment of money to a creditor 
with intent to prefer is a “transfer of property,” 
as money is unquestionably “property.” The 
preference is as pronounced in one case as in the 





other. The bankrupt law will not permit itself to 
be evaded by allowing an insolvent debtor to con- 
vert his property into money and then make a 
preference with the money. Such payment must 
be made at the risk of a subsequent recovery from 
the creditor accepting the preference by the trus- 
tee. If the creditor does have reasonable cause to 


believe that his debtor is insolvent, the acceptance 


of a payment in the usual course of dealing, al- 
though in itself a preference, cannot be attacked by 
the subsequently appointed trustee. 

Banks and bankers have been more fortunate 
than any other class in the matter of obtaining 
preferences. It is seldom that an assignment for 
the benefit of creditors is made but that the as- 
signor’s indebtedness to the bank is not put into 
the first class. This comes about in two ways. 
The borrower, if in a failing condition, always 
assures the bank that in case of trouble he will 
provide for its debt; secondly, it is only natural 
that the borrower shall in this way protect his 
friend, who has kindly imdorsed for him, and who 
will be called upon to pay, unless he shall thus 
protect him. The consequence is that it not infre- 
quently happens that goods which a foreign cred- 
itor has sold are diverted from the payment of his 
claims to those of the bank and other home cred- 
itors. Equality is 
equty, and all of an insolvent’s debts are in the eye 
of the law equally meritorious. 


This is vicious in principle. 


It is not surprising 
that a banker should look with disfavor upon a 
law which deprives him of this great advantage. 
“ But the practice of relying upon his customer to 
give him a preference in the event of failure is a 
precarious one, and is not, and never has been, 
conducive to safe banking. The result of the 
change under this law will be that the customer 
will be able to borrow only when he can give un- 
doubted security, and he will not be so apt to take 
chances at the expense of his creditors. He will 
be more conservative in his methods. The ‘banker 
will come to rely upon his property instead of his 
promises, and the result will be that when a 
debtor finds himself in failing circumstances he 
will not be able to continue his operations upon 
the capital of others, but will make a speedy settle- 
ment through the bankruptcy court and commence 
again with a clean sheet.” The banker and the 
debtor will both be benefited by the more healthy 
condition of things which must ensue. 

3. Suffering, while insolvent, any creditor to 
obtain a preference through legal proceedings, and 
not vacating or discharging the same, at least five 
days before a sale or final disposition of any prop- 
erty so affected. 

The reward of diligence is thus taken away and 
the principle of equality substituted. The wild 
scramble of creditors to get in first will be a thing 
of the past. They can and they must be more 
deliberate, knowing that a preference acquired by 
assignment, deed of trust or attachment will not 
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avail them. A debtor in failing circumstances can 
now commune with his creditors upon the subject 
of compromise without precipitating an avalanche 
of suits wpon him, and an unreasonable creditor is 
comparatively harmless. 

4. The making of a general assignment for the 
benefit of creditors. 

5- An admission in writing of his inability to pay 
his debts and his willingness to be adjudged a 
bankrupt. 

Where the debtor in a proper manner raises is- 
sues of fact as to the act of ‘bankruptcy or insol- 
vency upon timely demand is he entitled to a trial 
by jury? 

One of the most radical differences between the 
act of 1867 and 18908 is the use of the term “ 
vent.” 


insol- 
Under the former act a person iwas insol- 
vent when he was unable in the usual course of 
business to pay his debts as they became due. 
And the suspension of payment of commercial 
paper by a banker, merchant or trader for fourteen 
days was in itself an act of bankruptcy. Under the 
bankruptcy act of 1898 the permanent suspension 
of commercial paper is no ground to support a 
petition in ‘bankruptcy. And a person is insolvent 
only “whenever the aggregate of his property, 
exclusive of any property which he may have con- 
veyed, with intent to defraud his creditors, shall 
not at a fair valuation be sufficient in amount to 
pay his debts.” 

Here trouble may ‘be anticipated. By what 
standard shall the value of the property be esti- 
mated? By what rule shall it be valued? Must 
it not be with reference to its paying capacity, its 
availability to satisfy the claims of creditors? Its 
true available value is its market value, or what it 
will bring at auction for cash after full advertise- 
ment. ‘ By any other rule the value of a debtor’s 
property will be vague and indefinite, and in most 
cases beyond the knowledge of any creditor, and 
subject to the varying opinion of biased experts, 
selected for the occasion.” 

A very interesting question will arise in the 
administration of bankrupt estates in ‘North Caro- 
lina as to the sale by a trustee of the reversionary 
interest in a homestead. 

Under article 10, section 2, of the \Constitution 
of North Carolina, a homestead is exempt from 
sale under execution or other final process ob- 
tained on any debt during the lifetime of the 
owner or his wife, and during the minority of any 
of his children. But the homestead is subject to 
the lien of a docketed judgment, which may be 
enforced when the homestead falls in, and the 
statute of limitations does not run against such 
judgment in so far as the homestead is concerned. 

A ‘thomesteader goes into bankruptcy with judg- 
ments ‘binding his homestead. He receives a dis- 
change from all his debts. Does the discharge 
relieve his homestead from the lien of the judg- 
ment? Certainly not. It has been decided by the 





Supreme Court of South Carolina that “since a 
discharge in bankruptcy does not divest the lien 
which a creditor may ‘have on the property of the 
bankrupt, set apart to him as an exemption and 
unadministered ‘by the bankruptcy court, therefore 
his discharge will not prevent the re-issue of an 
execution on a judgment antedating the discharge, 
which judgment was a lien om property that had 
been set apart in the bankruptcy proceedings as a 
homestead.” (Fowler v. Wood, 26 S. C. 169; 1 
S. E. Rep. 597.) The only effect of the discharge 
is to prevent subsequently acquired property from 
being subjected to the payment of the judgment. 
The creditor’s rights in so far as the homestead is 
concerned are not impaired. But suppose a 
homesteader having no judgments against him 
goes into bankruptcy, can the remainder. or rever- 
sion, as it is called, be subjected to the payment of 
his debts when the homestead falls in, although 
in the meantime the bankrupt has received his 
discharge? ‘May not the trustee of the bankrupt 
sell the reversionary interest? While this may not 
be done in the State courts, the bankruptcy law is 
paramount. And if any provision of the State 
exemption laws conflict with the act of congress 
on this subject, such provision must yield. The 
bankruptcy law provides (section 6) that “ this act 
shall not affect the allowance to bankrupts of the 
exemptions which are prescribed by the State laws 
in force at the time of the filing of the petition in 
the State wherein the bankrupt resides.” Full 
force is given to this provision ‘by assuring to the 
homesteader the full enjoyment of his homestead 
for the time allowed by the Constitution and laws 
of North Carolina. But this right is not in the 
slightest degree diminished by a present sale of 
the reversionary interest. It is the express spur- 
pose of the bankruptcy act to have a full and com- 
plete and speedy settlement of the ‘bankrupt’s 
estate by the trustee. This cannot be done if the 
trustee cannot sell the reversionary interest. It 
follows that the trustee may sell the reversionary 
whether or not there exists docketed judgments 
which are liens upon it. 

This was the uniform ruling of his honor Judge 
G. W. Brooks, who was a learned expositor of the 
bankruptcy law of 1867, and I understand that 
such is the opinion of the present district judge 
who has given much study to the bankrupt law, 
and has fully mastered it in all its details. Under 
the homestead law of Ohio, not dissimilar to our 
own, a similar ruling was made. 

Frequently exemption laws provided that cer- 
tain property shall be exempted for a _ certain 
period, as, for instance, while one continues a 
minor, or during the widowhood, or as long as one 
is a householder with a family to support. The 
title of the bankrupt to this exempt property is 
thus a contingent or conditional title, and not an 
absolute one. There is a sort of reversionary in- 
terest in the property, and it has been held that 
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this interest passes to the trustee as an asset and 
that he should sell it as he would other assets. 
(In re Watson, 2 B. R. 570 [174].) 

In this case, Sherman, J., said: 

“ But I am here met with the claim of the bank- 
rupt that such exemption and setting off of the 
property as a homestead confers upon and vests in 
him a title in fee-simple to the property so set off. 
This, I think, is a proposition wholly untenable. 
The exemption laws of Ohio permit that certain 
articles of personal property shall not ‘be taken in 
execution or sold; the language used is * Exempt 
from execution and sale.’ The same laws provide 
that a certain amount of real estate used as a 
homestead shall not be sold on execution; the lan- 
guage used is ‘Exempt from sale on execution.’ 
In the case of personal property it is exempt from 
levy or sale, and remains the property of the 
debtor free to use, control or dispose of it in an 
absolute manner. In the case of real estate it is 
exempt from sale only on execution. It may be 
levied wpon by virtue of an execution, and such 
levy will remain good and a valid lien. * * * 

“T can find no decision in the Ohio courts on 
the construction to be placed upon this statute. 
On a similar statute in New York there are two 
decisions (26th and 38th Barber Rep.) sustaining 
the above views. 

“T therefore hold and rule that the bankrupt, 
Watson, should possess the rights to use and 
occupy the premises in question that the home- 
stead laws of Ohio confer wpon him; that the re- 
mainder or reversion in said property, after those 
rights are ended, belongs to his creditors, and that 
by the assignment the remainder or reversion is 
now vested in the assignee. 

“Tt is therefore ordered that such remainder or 
reversion be offered for sale on the premises by 
the assignee, at pwhlic auction, after giving due 
notice, subject only to and reserving said bank- 
rupt all the rights and privileges incident to his 
homestead interest therein, the proceeds of such 
sale to be put into the general fund.” 

It is thought ‘by some that the bankrupt law 
requires all suits by the trustee for the enforce- 
ment of his rights and for the preservation of the 
bankrupt’s property to ‘be brought in the State 
courts, and this swpposed requirement has been 
severely criticised. Im these courts the juries 
nearly always are subject to local influence. The 
Federal courts, on the contrary, are instituted to 
protect non-residents against local prejudices. 
Creditors are generally non-residents, and the trus- 
tee is their representative. Upon general prin- 
ciples, to a Federal court ought to be committed 
the administration of a Federal statute, with which 
it is presumably more familiar. This is necessary 
to a uniform construction and enforcement of the 
law. 


I hardly think, however, that this interpretation 





—— 


of the bankruptcy law is correct. It has been held 
in an able opinion in Carter, Trustee, v. Hobbs et 
al. (1 National Bankruptcy News, 191) that United 
States courts are not divested of jurisprudence 
over suits by a trustee to set aside fraudulent con- 
veyances. The court holds that: 

“ The trustee is vested by operation of law with 
the title of the bankrupt, as of the date of the 
adjudication, among other things, to all property 
transferred by him in fraud of his creditors, as 
well as to all property which, prior to the filing of 
the petition, he could by any means have trans- 
ferred, or which might have been levied upon and 
sold by judicial process against him. Section 7o. 
The word transfer includes the sale and every 
other different mode of disposing of or parting 
with property, or the possession of property, abso- 
lutely or conditionally, as by payment, pledge, 
mortgage, gift or security. Section 1, clause 25. 
Therefore the title to the bankrupt’s property, en- 
cumbered by the mortgages and lease, was trans- 
ferred by operation of law to and vested in the 
trustee, an officer of this court. The decrease 
operates in ren? and from the moment of the 
adjudication in bankruptcy the bankrupt’s estate is 
in custodia legis and under the jurisdiction of this 
court. It is fundamental that no court or indi- 
vidual can interfere with such custody and posses- 
sion. The assertion of any right against, or. to 
participate in the res, so in custodia legis, must be 
sought in the court in whose custody it is. An 
atempt to assert such right elsewhere would be 
regarded as a contempt.” 

The jurisdiction of the district court, as distin- 
guished from the Circuit Court of the United 
States, over actions by trustees for the collection 
of debts has been sustained in the recent case of 
In re Sievers (gt Fed. Rep. 366), where it is held 
in an elaborate and able opinion that: 

“ District courts of the United States, as courts 
of ‘bankruptcy, have jurisdiction to entertain and 
dtermine all suits brought by trustees in bank- 
ruptcy which are necessary for collecting, reducing 
to money and distributing the estate of bankrupts, 
and for determining controversies in relation 
thereto, except such as are otherwise provided for 
in the bankruptcy act. Section 23 (ib) of that act, 


providing that ‘suits by the trustee shall only be 


brought or prosecuted im the courts where the 
bankrupt might have brought or prosecuted 
them, if proceedings in bankruptcy had not been 
instituted,’ is a limitation upon the jurisdiction of 
the Circuit Courts of the United States, and does 
not affect the jurisdiction in bankruptcy conferred 
upon the district courts by other clauses of the 
act.” 

Another interesting question will arise in respect 
to the sale by the trustee of encumbered property 
free from the encumbrance. 

The power of the District Court, sitting as a 
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court of bankruptcy, to order such sale is well 
settled. The case of Carter v. Hobbs (supra) fully 
sustains this position, as do the authorities cited 
in an able and exhaustive brief of Bloodgood, 
Kemper v- Bloodgood, published on page 234 of 
the National Bankruptcy Register. That court 
will direct the trustees to so sell whenever it is 
made to appear that it is to the interest of the 
bankrupt’s estate that the bankruptcy court should 
interfere, as by showing that the expenses of ad- 
ministering the trust would be diminished by such 
interference and the bankrupt’s estate thus relieved 
from the burden of perhaps a larger claim for a 
balance that may be due over and above the 
amount realized by assignees and receivers, in- 
cluding costs and expenses incident to their pro- 
cedure. It has been repeatedly held under the act 
of 1898 that the bankruptcy court may enjoin such 
proceedings in a State court. (Lea Bros. v. Wert, 
1 National Bankruptcy News, 79, and many cases 
cited in the opinion.) 

The act is most liberal to the debtor upon the 
subject of discharge. No other civilized nation 
gives the debtor his discharge without the consent 
of a single creditor and without the payment of a 
single cent in dividends. The act provides only 
two grounds upon which a creditor can object to 
the discharge: First, that the debtor has com- 
mitted an indictable offense in making false state- 
ments in his schedules of property and creditors, 
or, second, that he has with fraudulent intent 
destroyed, concealed or failed to keep books of 
account from which his true condition might be 
ascertained. No other fraud or misconduct ante- 
dating the petition in bankruptcy can affect this 
question. How different the provisions of the 
bankruptcy act of 1867, which refused a discharge 
for willful false swearing to his petition or sched- 
ule; concealment of any part of his estate or 
books; fraud or negligence in care or delivery of 
his property to his assignee; the procurement of 
legal proceedings against his property within four 
months before the commencement of bankruptcy 
proceedings; falsification of books at any time 
since passage of the act; removal of property with 
intent to defraud; fraudulent payments or transfers 
of his property; loss of any part thereof in gam- 
ing; admission of false or fictitious debts against 
his estate; failing as a merchant or trader to keep 
proper books of account; procurement of a cred- 
itor to consent to his discharge by any pecuniary 
consideration; preferences of creditors; commis- 
sion of any misdemeanor under the act; or any 
fraud whatever contrary to its true intent. 

The bankruptcy act provides that a discharge in 
bankruptcy shall release a ‘bankrupt from all of 
his provable debts except such as (1) are due as a 
tax levied by the United States, the State, county, 
district or municipality in which he resides; (2) 
are judgments in actions for frauds or obtaining 
property by false pretenses or false representations, 


pay. 





or for willful and malicious injuries to the person 
or property of another; (3) have not been duly 
scheduled in time for proof and allowance, with 
the name of the creditor, if known to the bank- 
rupt, unless such creditor had notice or actual 
knowledge of the proceedings in ‘bankruptcy; or 
(4) were created by his fraud, embezzlement, mis- 
appropriation or defalcation while acting as an 
officer or in any fiduciary capacity. 

It will be observed that it is necessary to sched- 
ule a full list of his creditors. A bankrupt in an- 
other State the other day made perhaps a fuller 
and more complete list of his debts than any man 
on record. He concluded his list of liabilities 
thus: “ My further debts include one general debt 
due to all my creditors. To one and all I owe an 
apology.” His other debts will never be liqui- 
dated. This debt, however, was paid in full. 

The act is too generous to dishonest debtors. 
A debtor who has acted fraudulently should be 
denied his discharge. A debtor who is insolvent 
owes it to his creditors to at once surrender to 
them his property. The lomger he delays the 
smaller grows his estate, and the less he is able to 
The temptation to speculate or gamble with 
their money is great. He may risk all he has 
wpon the turn of a card, or the chances of the 
stock market. If he wins, well and good. If he 
losses, it is at his creditors’ expense; he goes into 
bankruptcy and in a month receives his discharge. 
Heads I win, tails you lose! Besides his creditors 
have the satisfaction of knowing that he used his 
best skill in the game of chance to which he re- 
sorted for their benefit, and in which he was so 
unfortunate. 

But with all its faults it is a great improvement 
on no bankruptcy law at all. It avoids some of 
the defects of the law of 1867. It is an improve- 
ment upon it in many respects, especially in de- 
spatch and economy. 

There are several amendments which I think 
the law requires: 

1. A corporation should be allowed to become 
a voluntary ‘bankrupt. 

2. A person who owes less than $100 should not 
be permitted to file a voluntary petition. 

3. The suspension of payment of commercial 
paper for 60 days should be an act of bankruptcy. 

4. Insolvency should ibe defined to be the con- 
dition of one whose property at a fair public sale 
for cash would not bring the amount of his debts. 

5. An attempted preference, or fraud of any 
kind, or loss by gaming, should prevent a dis- 
charge. 

6. A discharge should not be given when bank- 
rupt has failed to keep proper books of account, 
regardless of intent. 

7. A debtor should be required to pay at least 
25 per cent. of his debts, or obtain the consent of 
one-third in number and value of his creditors 
before obtaining a discharge. 
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8. The United States District Court should be 
vested with jurisdiction of all matters pertaining 
to the collection-of the assets of a bankrupt and 
the administration of the bankrupt law, where the 
amount involved exceeds five hundred dollars, if 
such is not already the law. 

“No statute, even approximately perfect, has 
ever been.struck off at a single blow.”’ The estab- 


lishment of.a satisfactory bankruptcy system can 
only be enacted through a process of development. 
It is to be hoped that a wise construction and a 
conservative administration will popularize it and 
Joun W. HINSDALE. 


IS CONSUMPTION AN INFECTIOUS 
DISEASE ? 


make it perpetual. 


EFINITION clauses are often a snare and 
delusion instead of a guide to the elucidation 
of statutes, and have, too, the unfortunate result of 
usually limiting the operation of the acts which 
contain them in a way never contemplated by the 
legislature. Confusion, too, is introduced by rea- 
son of the fact that of several enactments dealing 
with the same subject-matter, some will define and 
others omit to define the meaning of the same 
phrase. This is illustrated in the Public Health 
Acts with reference to the phrase “ infectious dis- 
ease.” In the Public Health Act, 1875, no attempt 
is made to explain the term “infectious disease ” 
or “disorder” — both phrases are used — while, 
on the other hand, the Infectious Diseases (Notifi- 
cation) Act, 1889, and the Infectious Diseases 
(Prevention) Art, 1890, are both expressly limited 
in their scope to those diseases which are 
enumerated in the former of these two acts (sec. 
6), and to such other infectious diseases as may be 
brought under the operation of them by resolution 
of any local authority (sec. 7). This would be 
productive of much diversity and inconvenience 
were it not for the provision which makes all such 
resolutions of a local authority subject to the ap- 
proval of: the local government board. (Ib.) 
But in any case it leaves to local initiative what 
might more usefully be enacted by parliament in 
direct terms. 

It is remarkable that as yet consumption has ap- 
parently not been declared an infectious disease, 
in view of the wide consensus of medical opinion 
that it is to be so regarded. But although this is 
matter for regret so far as the acts of 1889 and 1890 
are concerned, there is nothing to prevent the 
phrase where it occurs in the Public Health Act, 
1875, from having this meaning. And this was the 
view taken in a recent case involving a question of 
considerable interest to innkeepers under section 
128 of the Public Health Act, 1875. That section 
imposes a penalty on an innkeeper who knowingly 
lets any part of his house to a guest after a former 
guest who has suffered from a dangerous infec- 
tious disorder, without having had the same previ- 





ously disinfected to the satisfaction of a legally 
qualified medical practitioner. 

In the case in question the construction of this 
section was, it is true, only incidentally raised; 
but it is none the less interesting and important to 
note the opinion of the learned County Court 
judge who had to deal with it. The action was to 
recover the cost of disinfecting rooms which had 
been occupied iby a guest who had died from con 
sumption while in the inn, and the judge held that 
the cost could be recovered on the ground that 
the law would imply a contract on the part of the 
guest to pay for any extra expense properly in- 
curred by the innkeeper as a consequence of the 
reception of such guest. There was also a claim 
for damages for the loss of the use of the rooms 
during the time of disinfection. As to the latter, 
however, his honor found there had been no loss 
sutsained by the plaintiff. The learned County 
Court judge held that the cost of disinfection, 
whether made compulsory by section 128 or not, 
could be recovered on the ground stated. At the 
same time, upon the question whether or not con- 
sumption was such an infectious disorder as would 
cause the section to apply, his honor said that he 
was of opinion on the evidence of the medical 
officer of health that consumption was an infec- 
tious disease, and that it would be dangerous to 
let the rooms again without disinfection. There is 
no doubt that this view is in accordance with the 
now generally received opinion of the medical pro- 
fession; and it is difficult to understand why con- 
sumption and, indeed, other diseases are not 
included in the acts of 1889 and 1890, or perhaps 
it would be better to leave the phrase open alto- 
gether, so as to widen the operation of these acts 
as much as possible. \Certainly we do not know 
yet whether the list of dangerous infectious dis- 
eases is exhaustive. A few years ago influenza in 
its modern form was unknown in this country, but 
it is quite a question whether it may not now be 
regarded as a dangerous infectious disease. 

It should be noted that an innkeeper is not 
bound to receive a guest who is suffering from an 
infectious disease, and if he discover that a guest 
was so infected when he received him, it seems 
that he would have an implied right to compen- 
sation for any loss sustained by reason thereof. 
The obligation of the landlord towards the guest 
does not extend beyond the provision of reason- 
able accommodation and 
Times (London). 


refreshment. — Law 


CONFESSIONS!OF PRISONERS AS EVI- 
DEN 


, 


ee opinion of the Court of Appeals in the 
case of John Kennedy, convicted of the mur- 
der of John Hommings, accompanying that court’s 
decision affirming the decision of the criminal 
term of the Supreme Court, was received by Dis- 
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trict Attorney Penney yesterday. One of the rul- 
ings made is interesting to at least lawyers and 
policemen. It has to do with the admissibility of 
confessions made by prisoners to the police as 
valid evidence against the confessors while in con- 
finement. 

For years it has been the custom of police offi- 
cers, im murder and other cases, to put the accused 
men through rigid examinations and to gain from 
them all the information they are willing to give. 
Attorneys for defense have repeatedly protested 
against this method and have akways fought against 
the admission of such confessions as evidence. 

In the Kennedy case the prisoner contradicted 
on the witness stand certain statements which the 
police allege he made to them in a so-called con- 
fession. They produced his statements in writing 
as they were acknowledged by him, to prove that 
he was testifying falsely. His attorneys objected 
to the admission of the paper, but the justice be- 
fore whom the case twas tried allowed it to be 
entered. They contended that it was not what it 
purported to be, a voluntary statement, because it 
was made by Kennedy while he was “in a state of 
mental agony and high nervous excitement.” 

The Court of Appeals rules that a confession 
given in that frame of mind is not an involuntary 
statement within the meaning of the law, and that 
it appears from the defendant's own statements 
while on the stand that he made them of his own 
accord. — Buffalo Express, June 11. 


VICTIMS OF LESE MAJESTE. 


CCORDING to statistics which have just been 
published, 643 prosecutions for lese majeste, 
of which 457 resulted in condemnations, were con- 
ducted in the German courts in the year 1897. Of 
the parties found guilty 52 were sentenced to im- 
prisonment for terms varying from one year up- 
ward and 259 for periods of less than a year, but 
exceeding three months. The offense of lese 
majeste is extremely elastic, and the zeal with 
which local officials devote themselves to the task 
of laying informations and urging on prosecutions 
is vexatious and often ridiculous. It is very doubt- 
ful whether any of the 457 cases referred to above 
would include any offense known to the English 

law. — London Times. 

> 
Legal Rotes. 

The Ohio Republican State convention 
nominated Hon. W. Z. Davis, of Marion, 
judge of the Supreme Court. 

A physician was acquitted recently in England 
for riding a bicycle on a sidewalk because of an 
old law that gives a doctor the right to take the 
shortest cut when on his way to an urgent case. 

The latest verdict in a breach of promise case 


has 
for 








assessing damages of $45.86 looks queer until it is 
explained that the jurors estimated the extent of 
the injury done to the fair plaintiff at various sums, 
running all the way from $250 down to.six cents, 
and the jurors added them up and divided by 
twelve. The courts have decided that jurors can- 
not arrive at verdicts in this way, but they do, just 
the same. 

A case has been heard in Philadelphia against 
the Pennsylvania Railroad ‘Company, which 
threatens to affect the lumber business of the 
United States. Edwin M. Abbott, who is senior 
counsel for the plaintiff, is but twenty-two years of 
age, and entered the class of 1896 of the Univer- 
sity of Pennsylvania, graduated in that year, and 
was admitted to the bar three days after passing 
his nineteenth birthday, thus making ‘him the 
youngest known member ever admitted to the bar 
in the United States. While in the University of 
Pennsylvania he held an enviable reputation in all 
branches of athletics, and is a prominent member 
of numerous well-known clubs. Mr. Abbott has 
been uniformly successful in winning every case 
he has tried thus far in his career before the bar. 
He takes an active interest in politics and has 
represented his ward in many of the important 
conventions of the City of Brotherly Love. Asso- 
ciated in this important case is another young 
member of the Philadelphia ‘bar, David Lavis. Mr. 
Lavis, who is thirty years of age, has charge of 
the municipal claims and damage suits for the city 
of Philadelphia, and his work in that capacity has 
aroused so much commendation and praise that 
he is known as an authority on these subjects. 


English Hotes. 


Lord Esher’s death further reduces the number 
of peers who, without being lords of appeal in 
ordinary, are qualified to assist in the judicial busi- 
ness of the house of lords. The death of Lord 
Herschell made the first break of the kind during 
the current year. But, on the other hand, the 
house has gained Lord Brampton. By Lord 
Esher’s death, also the number of ex-occupants of 
the bench has been reduced to four — Lord Field, 
Lord Ludlow, Lord Brampton and Sir Edward 
Fry. Sir Arthur Charles was for some time in this 
list, but he has accepted judicial office in succes- 
sion to Lord Penzance. 

The death of Lord Esher, says the Law Times, 
removes another link which united the present 
legal system with the past —for he was one of the 
few surviving members of the Ancient Order of 
the Coif. He, too, like his successor, Sir Nathan- 
iel Lindley, and Lord Penzance, could claim the 
distinction of being one of the three judges under 
the judicature act who had previously sat as judges 
of the old exchequer chamber. The sergeant’s 
coif was introduced before 1259 to hide the tonsure 
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of such clergymen as chose, after their prohibition 
by canon, to remain advocates in the secular 
courts. It was at first a thin linen cover gathered 
together in the form of a skull or helmet, which 
after various modifications eventually changed into 
the black patch which is now alone to be seen in 
the master of the rolls’ wig, and intimates that he 
is a sergeant-at-law and a member of the once 
famous inn into which common-law judges were 
“drummed” from one or other of the four bodies 
by which he was called to the bar. 


Sir George Trevelyan thus touchingly records 
the exclusion by legislation of the master of the 
rolls from the house of commons. “ After the 
lapse of twenty years,” he writes, “the act which 
created the Supreme Court of Judicature at length 
gave effect to Lord Hotham’s policy. That por- 
tion of the act which provided for the exclusion of 
the master of the rolls from the house of com- 
mons was carried through the parliament of 1873 
without opposition or without discussion. ‘Clauses 
g to 11 inclusive agreed to’ is the sole notice which 
Hansard takes of proceedings which reversed the 
decision of 1853.” (Trevelyan’s Life of Macaulay, 
i, p. 536.) It is perhaps worthy of note that the 
master of the rolls was not rendered absolutely 
ineligible for a seat in the house of commons till 
the death of Sir George Jessel, whose right, which, 
however, he did not exercise, to sit in the house of 
commons was specially preserved under the pro- 
visions of the Judicature Act of 1873. The master 
of the rolls in Ireland has, since 1820, by the pro- 
visions of 1 and 2 Geo. 4, c. 44, been ineligible for 
a seat in the house of commons, and, as a matter 
of fact, no Irish master of the rolls has ever sat 
in the house of commons, although in 1813 Mr. 
Curran, when holding that position, was an un- 
successful candidate for the parliamentary repre- 
sentation of Newry. 


In former times the post of master of the rolls 
was a highly coveted object of ambition. Lord 
Brougham, it was well known, desired the rolls in 
preference to the lord chancellorship. The ap- 
pointment was withheld from him on the ground 
that with a seat in the house of commons, to which 
the master of the rolls was then eligible, Lord 
Brougham would have a position which would 
render him dangerous to any administration. 
There is little dowbt that the post of master of the 
rolls has decreased in value as one of the great 
legal prizes from the fact that its holder can no 
longer be a member of the house of commons. In 
former times several speakers of the house of 
commons in succession had held in conjunction 
the speakership and the mastership of the rolls, 
and the official robes of the speaker at the present 
time are from this circumstance identical with the 
robes of the master of the rolls. When all other 
judges of the superior courts had been excluded 
from the house of commons, an exception was 








made in the case of the master of the rolls, and 
on the 1st of June, 1853, a bill introduced by Lord 
Hotham, which had passed its first and second 
reading and committee stage, to exclude the mas- 
ter of the rolls from the house of commons, was 
on its third readimg rejected by 224 votes to 123, 
owing to the eloquent opposition of Mr. (Lord) 
Macaulay. 


The Allahabad Pioneer for the 3oth of April 
contained a long and interesting letter from Miss 
Cornelia Sorabji, the lady who has been endeavor- 
ing to obtain permission to plead as a vakil, or 
lawyer, before an Indian high court. The ground 
upon which the attempt is based is that Indian 
ladies of position are unable to meet male attor- 
neys, and therefore stand im need of qualified 
female practitioners to undertake their law busi- 
Miss Sorabji, convinced that in this direc- 
tion there was good and useful work to be done, 
came to England some years ago. Her first diffi- 
culty was to get a legal training. This was solved 
when the University of Oxford opened to her the 
honor law schools and (by special decree) the 
B. C. L. examination. Next Miss Sorabji worked 
with a firm of solicitors in Lincoln’s Inn Fields, 
and learned the practical part of legal business. 
On her return to India Miss Sorabji at first tried 
chamber counseling in Bombay, but this did not 
help her to reach the class of client she particu- 
larly wished to help. She also found that in the 
native States and in the district courts of British 
India she could get leave to practice from chiefs, 
political agents, judges or magistrates; but this 
was not enough for her. What she set her heart 
wpon was a legal status, a title to work which 
would be of more value than any personal grant. 
She therefore passed the LL. B. examination of 
Bombay University, and then applied for leave to 
practice in the Allahabad High Court. In answer 
to her request the registrar of the court wrote: 
“T am to point out that you appear to be entitled 
under the rules of the 18th of ‘March, 1895, to go 
up for the vakil’s examination to be held in De- 
cember next upon your complying with the re- 
quirements of those rules.” Miss \Sorabji took this 
to mean that her sex would not be regarded as a 
disqualification. She passed the examination and 
then made her formal application for enrollment. 
To her surprise it was rejected, and there for the 
present the matter stands. 


ness. 


The pride of ancestry is a strong passion in Eng- 
land, and an ennobling one. It is not because 
large estates are the best for fanming purposes 
that we have our system of entail and tying up of 
landed property in settlement, but because the 
preservation of family estates and the perpetuation 
of family honors and traditions which have been 
gathered round them for centuries is recognized 
as one of the best elements of our national civiliza- 
tion, and as such is part of the policy of our law: 
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Let laws and learning, arts and commerce die, 
But leave us still our old nobility. 


Heirlooms stand as the visible symbol of this 
hereditary system — more precious often when the 
lustre of the family to which they belong is 
dimmed or diminished. But the Charles Surface 
spirit is always at work sapping the foundations 
of this hereditary system. To the prodigal tenant- 
for-life harassed by the constant pressure of im- 
pecuniosity, an historic gallery of paintings, a fine 
library, or a unique jewel like the Hope blue dia- 
mond, figures as a luxury which he would gladly 
see converted into a tangible increase of income. 
In the Settled Land Acts the legislature has made 
great, very great concessions in relief of the im- 
poverished tenant-for-life; but it never meant in 
those acts to strike a blow at the hereditary sys- 
tem, and the court, as the exponent of public 


policy, ought to be very cautions, as Mr. Justice | 


Byrne properly was in the recent Hope case, not 


to sacrifice family honors and family heirlooms to | 


relieve the self-induced embarrassments of a 
prodigal. — Law Journal (London): 


— > 


Legal Laughs. 


Lord Justice Romer, of England, has swept 
away a venerable precedent and established a 
greatly improved one in its place. The old one 
was in a case where two judges had delivered 
opposite judgments, and the third observed 
oracularly: “I agree with my brother A. for the 
reasons given by my brother B.” This is, of 
course, well known, but the new one is much 
finer. Lord Justice A. L. Smith had delivered 
judgment dismissing an appeal. Lord Justice Col- 
lins said: “I agree——” “I also agree,” said 
Romer, L. J. ‘One moment,” said Collins; “I 
haven’t finished yet,” and he proceeded to give his 
reasons. Then there was a solemn pause, and 
everybody looked anxiously at Romer. Firmly, if 
somewhat sadly, he spoke: “I still agree.” — 
Argonaut. 

Lord Russel! of Killowen, the chief justice of 
England, was up in London for a few days last 
long vacation, and accepted a friend’s invitation 
to lunch at his club. After luncheon a scratch 
rubber was with difficulty got together. The 
fourth man, a young subaltern in the guards, only 
joined after mentioning that he played a very poor 
game. Unfortunately the chief justice cut him as 
partner several times in succession. At first he 
only fidgeted a little, and made one or two mild 
inquiries. But after something extra diabolical, 
his lordship broke out with: “I really think, sir, 
you are playing badly on purpose to annoy me.” 
“Oh, shut up!” said the soldier; “ how can any 
fellow play when you keep jawing at him?” Lord 
Russell, with quiet dignity, observed: “I don’t 








think you know to whom you are speaking, sir.” 
“Oh, yes, I do,” said the warrior; “you are the 
lord chief justice, but you’re not in your bloom- 
ing police court now.” — Argonaut. 


> 


G@orvespondence. 


NATURAL VERSUS STATUTORY LAW. 
To the Editor of the Albany Law Journal: 


Though but a novice in the study of criminology, 
or of “ natural” and “ statutory law,” I cannot re- 
frain from commenting upon the ideas set forth in 
Mr. Speranza’s paper, entitled ‘‘ Natural Law and 
Statutory Law,” published in your issue of May 3. 
The arguments seem to be as fallacious as the 
premises are ill-advised. 

The opening sentence challenges attention and 
adverse criticism. ‘‘The popular saying, ‘ Dis- 
honest men are not made honest by legal enact- 
ment,’ confesses,” says the writer, “the weakness 
of our criminal system.” Where is there a confes- 
sion? If we said, and it would be as true, that the 
Christian religion does not make all dishonest 
men honest, does that acknowledge a weakness in 
Christianity? Yet Christianity’s sole end is moral 
perfection. Criminal law, on the other hand, has 
two duties— one to the criminal, to better him, 
but another to the State, to punish the criminal 
and insure the non-repetition of the offense. 

The springs of crime lie deeper than the law 
can reach. The law does not fail because it does 
not step from the judicial to the ethical side of 
human nature. When crime festers the State the 
law removes the sore. Does it fail because it can- 
not prevent its return? 

The yellow fever is a perpetual scourge. Does 
the medicine fail because it cannot set a limit to 
its ravages, though it may cure some of its vic- 
tims? 

The second sentence of the essay betrays the 
bias of the author, for we are there informed, read- 
ing between the lines, that jurisprudence is statu- 
tory law, and that medicine is natural law. I will 
not debate with terms, but it argues but a poor 
conception of either science to say that juris- 
prudence is statutory law alone. Rather is it 
natural law. For the statutes are but the crystal- 
ization of the legal experience of human nature, 
and says Lyman Abbott in his address of 1895 be- 
fore the American Bar Association: “ There is a 
real and genuine analogy between what we call 
the laws of nature and laws of jurisprudence. The 
laws of right and wrong are eternal. * * * 
The history of jurisprudence is the history of an 
exploration after the fundamental principle of 
social justice.” 

Nor has the statutory law or jurisprudence fallen 
so low that the followers are no longer denom- 
inated as scientists. As a science it antedates 
medicine. Solon is a_ well-defined fact, while 
Esculapius is a fable. To-day the legal fraternity 
continue to be the advisers as to the most impor- 
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tant events in every man’s life. If it is to the doc- 
tor the dying confide their secrets, it is the lawyer 
who stands next the grave, the caretaker of the 
deceased’s worldly goods. 

Cooley, Marshall, Story, Kent were masters of 
juridic science. Let him who says it is not a 
science endeavor to master its intricacies without 
the application of scientific method and thought. 

Is there a bankruptcy of faith as to criminal 
jurisprudence? I doubt it. The jury system of 
trying criminals means in the essential the measur- 
ing of the abnormal impulses and acts of the ac- 
cused with the normal impulses and acts of 
mankind. It would hardly be safe, even if crime 
be a disease, I take it, to substitute another meas- 
ure. The presence of the disease must still be 
discovere! in the same way. So long as this 
standard is preserved the normal man will con- 
tinually reflect itself in the judgment he passes on 
his fellow-creatures, tried before him. Is it safe 
to look any farther in the future? 

“ But,” says our friend, “crime is a disease.” 
No matter. The disease may be dangerous to the 
State and justify imprisonment or even death. 
Whether it be a disease or malice aforethought, 
the safety of the State demands its punishment or 
sequestration, call it what you like. 

But to return to our essay. The fundamental 
wrong is stated in it when the writer cries out 
against “ stare decisis,” decries the venerability of 
the law, and says the principle of uniformity de- 
rived from deduction is there lacking. I submit 
that in juridic science the methods have been the 
same as in any other. Its principles were derived 
from the careful study of an infinite number of 
facts and phenomena. “ Elles doivent se rapporte 
au degre de liberte que la constitution peut souffrir 
a la religion des habitants a leurs inclinations, a 
leur richesses a leur nombre, a leur commerce a 
leurs moeurs. Ellen en ont avec leur origine, avec 
l'objet du legislateur, avec l’ordre des choses sur 
lesquelles elles sont etablies,” says Montesquieu. 
True, when the facts again arise, we group them 
under the od principles. The duty of a telegraph 
company is measured by the much more ancient 
duty of the common carrier, because that duty and 
those principles are eternal. But new conditions 
continually arise, new duties are developed and 
new principles are framed. Constant overruling 
does not necessarily destroy uniformity; it rather 
details the classification, and thus verifies the prin- 
ciple more surely. 

And because these new conditions continually 
arise the law is not intolerant. The rather is it 
the most tolerant. Its duty is to try and examine 
every new theory. Christian science, hypnotism, 
what not, all part beneath its microscope. Why 
should it not tolerate? It is educated in no 
homeopathic or allopathic school. Whence has 


resulted the liberalism in religious thought but 
from the application of legal reasoning to spiritual 





premises, reasoning that forbids an advance be- 
yond the actual facts submitted? Jurisprudence is 
intolerant of one thing, and that is of mere theory 
Would that medicine were as much so. 

I do not wish to controvert anything that is said 
as to the “positive school of criminal jurispru- 
dence,” or the benefits that will undoubtedly arise 
from the study of criminology, so called. The atti- 
tude of either toward jurisprudence in general is 
alone subject to criticism, if it be true, though I 
hope it is not, that Mr. Speranza has interpreted 
that attitude correctly. 

Criminology should not cast overboard the anti 
quated theories of our fathers. The fact that 
“crime is constantly and markedly increasing” is 
not alone proof of their weakness. The fact that 
crime may be a disease will not necessarily mean 
their overthrow. 

In the one regard the increase of crime may re- 
sult from the multiplied relations of modern life, 
the countless new temptations, the immeasurably 
more ingenious wits. In the other the increase of 
the disease must still be checked and judged by 
human judgment based on accepted facts, must be 
studied in the light of good citizenship and hu- 
manity, as well as by a diagnosis of anatomical 
stigmata. 

It is unquestionably true that criminal juris- 
prudence is in need of growth. But I like not the 
word “reform.” The foundations are ample 
enough to sustain any changes that may come. 
The common law itself now supports more theo- 
ries of insanity as a defense to crime than prob- 
ably ever occurred to the most devout psychologist. 

Let us unite the experience of the past with the 
wisdom of the present. Study the criminal as well 
as the crime and its punishment. That is very 
likely what has been done by every jury that re- 
sponded to a venire. Study him psychologically, 
physiologically, ethically, but above all study him 
from facts, not theory, and remember that a fact is 
always a part of antiquity, not of futurity. 

“ Law,” said Hon. Jas. C. Carter, “is that body 
of rules for the regulation of human conduct which 
is enforced by the State, and which embo lies as 
much of the attribute of justice as each particular 
society of men is able to comprehend and willing 
to apply in human affairs.” 

An examination of the legislation of each year 
will demonstrate, I believe, that the application to 
human affairs is keeping pace with the conipre- 
hension, above referred to. 

The law welcomes the innovation of demon- 
strated right. It now sets even the king in the 
bar of justice, and before it would accept the 
axiom that Truth can do no wrong, it would test 
it also by the experience of the past. Such is its 
office, its inevitable duty, to remain the conser- 
vator, the balance wheel of progress. 

Hat H. Smiru. 

Ionia, Micu., May 22, 1899. 








